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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
RANDY OWEN PRICE, 
Defendant-Appellant. 
Case No. 870447-CA 
Classification Priority 2 
BRIEF OF APPELLANT 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction to review 
this matter by virtue of 78-2a-3 (2) (e), of Utah Code Annotated, 
1953, as amended. 
STATEMENT OF NATURE OF PROCEEDINGS 
This is an appeal from a Judgment, Sentence and 
Committment from the Fifth District Court of Iron County, State 
of Utah, the Honorable J. Philip Eves presiding. The conviction 
is for a third degree felony of aggravated assault. 
STATEMENT OF ISSUES 
Did the Trial Court improperly deny the Defendant's 
motion for a new trial on the basis of newly-discovered evidence 
made under 77-35-24, Utah code Annotated, 1953, as amended? 
DETERMINATIVE STATUTES 
77-35-24, UTAH CODE ANNOTATED, 1953, AS AMENDED. 
MOTION FOR NEW TRIAL. 
(a) The court may, upon motion of a party or upon its 
own initiative, grant a new trial in the interest of justice if 
there is any error or impropriety which had ~a substantial adverse 
effect upon the rights of a party. 
(b) A motion for a new trial shall be made in writing 
and upon notice. The motion shall be accompanied by affidavits 
or evidence of the essential facts in support of the motion. If 
additional time is required to procure affidavits or evidence the 
court may postpone the hearing on the motion for such time as it 
deems reasonable. 
(c) A motion for a new trial shall be made within 10 
days after imposition of sentence, or within such further time as 
the court may fix during the ten day period. 
(d) If a new trial is granted, the party shall be in 
the same position as if no trial had been held and the former 
verdict shall not be used or mentioned either in evidence or in 
argument. 
STATEMENT OF THE NATURE OF THE CASE 
This is an appeal from a Judgment, Sentence and 
Committment dated September 24, 1987, and signed by the Honorable 
J. Philip Eves, Fifth District Judge. The Defendant filed a 
Motion for New Trial, accompanied by an affidavit of one Diana 
2 
Hunt, both of which are attached as the addendum to this brief. 
The Court denied the Motion for New Trial and the Defendant is 
presently serving a term of imprisonment at the Utah State Prison 
not to exceed five years. 
COURSE OF THE PROCEEDINGS 
On March 8, 1987, the Defendant was arrested and 
charged with aggravated assault, a third degree felony. A jury 
trial was held on July 17, 1987, and the Defendant was convicted 
of aggravated assault, a third degree felony. On September 1, 
1987, one Diana L. Hunt executed an Affidavit in Support of 
Motion for New Trial. The Motion for New Trial was heard by the 
District Court on September 15, 1987, and was denied. The 
Judgment, Sentence and Committment was executed on September 24, 
1987. It is the Judgment, Sentence and Committment and the Order 
Denying the Motion for New Trial which are the subject for this 
appeal. 
DISPOSITION AT TRIAL COURT 
The Defendant was convicted by jury verdict on July 17, 
1987. Thereafter, the Court entered its Judgment, Sentence and 
Committment ordering that the Defendant be imprisoned at the Utah 
State Prison for a period of time not to exceed five years. The 
Court also, on September 15, 1987, Denied the Motion for New 
Trial. It is that Order Denying the Motion for New Trial, 
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together with the Judgment, Sentence and Committment that is 
being appealed in this case. 
STATEMENT OF FACTS 
On March 8, 1987, the Defendant was at a party in a 
home in Cedar City, Utah (T. 159) . The party was frequented by 
many college students and was serving beer and other alcoholic 
beverages upon the payment of a cover charge (T. 62) . The 
victim, one Mike LoPour, was extremely intoxicated at the party 
(T. 65) and reported that the Defendant had been in the doorway 
of the victim's truck and that he had struggled with the 
Defendant (T. 51-52). After the struggle, Mr. LoPour discovered 
that he was bleeding from a cut on his arm and another across his 
chest (T. 52) . No person saw a weapon in the possession of the 
Defendant at the time of the fight. The Defendant, at the time 
of his arrest, also had a cut on his hand (T. 144). A knife was 
seized from the Defendant at the time of his arrest and was 
analyzed and found to be stained with Type MBH blood. Both the 
Defendant and the alleged victim, Mike LoPour, were tested and 
found to have Type f,B" blood (T. 152) . Following the trial, 
Diana L. Hunt signed an affidavit stating that she heard Mike 
LoPour state that he had been cut by "a black guy at a party" 
(Addendum). The District Court denied the Motion for New Trial 
and has sentenced the Defendant to serve a term at the Utah State 
Prison not to exceed five years. 
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SUMMARY OF ARGUMENT 
1. The Defendant should have been granted a new trial 
in the matter based upon newly-discovered evidence. 
ARGUMENT 
POINT I 
THE DEFENDANT SHOULD HAVE BEEN GRANTED A NEW TRIAL IN 
THE MATTER BASED UPON NEWLY-DISCOVERED EVIDENCE. 
The most recent case in construing 77-35-24, Utah Code 
Annotated, 1953, as amended, is State v. Williams, 712 P.2d 220 
(Utah, 1985). That Court cited State v. Lesley, 672 P.2d 79 
(Utah, 1983) establishing the general rule that the decision to 
grant or deny a new trial is a matter of discretion with the 
trial court. As with all discretionary matters, a trial court's 
ruling will not be reversed unless there is a clear abuse of that 
discretion. The Court in Williams further quoted State 
v. Harris, 30 Utah 2d 77, 512 P.2d 438 (Utah, 1973) in defining 
"new evidence11. The conviction in Williams was affirmed when the 
Motion for New Trial was based upon a claim that the check 
illegally uttered by Mr. Williams had been given to him by a 
Ms. Jackman. Affidavits supporting the Motion for New Trial in 
Williams claimed that Ms. Jackman would have testified that she 
hired the Defendant to do odd jobs for her and paid him with the 
check in question. The Supreme Court found that the subject of 
Ms. Jackman's testimony was known to the Defendant prior to the 
time of trial and that such testimony was not "new evidence". 
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However, the facts in Mr. Pricefs appeal are 
substantially different. The newly-found evidence in the present 
case consists of a prior inconsistent statement made by the 
victim, Mike LoPour. The witness, Diana L. Hunt, became known to 
the Defendant because of the coincidence that after the trial 
Ms. Hunt was working with the Defendant's wife at a motel in 
Cedar City where they discussed the case. This meeting and 
discussion did not take place until after the trial held on July 
17, 1987. (See Affidavit attached as an addendum to this 
Brief.) Under the State v. Harris test the evidence to be 
offered by Diana L. Hunt is truly "new evidence". In denying the 
Motion for New Trial the Court ruled that the evidence to be 
offered by Diana L. Hunt would not have had any impact on the 
outcome of the trial because in the opinion of the Court there 
was no testimony that a "black guy" was anywhere near the pickup 
truck where the stabbing occurred. The Court further found that 
the most credible witness was Mr. Kelly Edwards who testified 
that he saw the Defendant enter a truck, make movements through 
the open truck door towards Mr. LoPour and that immediately after 
that Kelly Edwards saw M^. LoPour bleciding. However, at the 
trial, under cross-examination, Mr. Edwards admitted that he was 
in a position where the door of the truck and a portion of the 
truck body would have blocked his view of the Defendant and 
Mr. LoPour. (T. 121, Exhibit No. 17) 
Neither Mr. Edwards nor Mr. LoPour gave any evidence 
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that they saw a knife or other weapon in the hands of the 
Defendant. The testimony also put an individual identified as 
Donna Gore in the vicinity of the victim indicating that she was 
screaming "Cut him". (T. 107) 
While it cannot be argued that the testimony of Diana 
Hunt regarding the prior inconsistent statement of Mr. LoPour 
would have been have absolutely determinative, in a case where 
the testimony was so confusing and contradictory as in this case, 
the proffered testimony of Diana Hunt could well have made a 
substantial difference in the outcome. The jury in the case was 
out for nearly two hours in this relatively simple case, which 
would indicate that they may have found the testimony confusing 
as well. 
CONCLUSION 
Because the Court denied the Defendant the Motion for 
New Trial, no finder of fact was ever given the opportunity to 
examine the testimony of Mike LoPour in light of the prior 
inconsistent statement made to Diana Hunt. For this reason and 
because the issues in this case were so close, Defendant's 
conviction should be reversed and the remanded for new trial. 
Respectfully submitted this 4th day of February, 1988. 
JAJffiS L.^SHUHATE 
torney for Defendant-Appellant 
110 North Main Street, Suite H 
P.O. Box 623 
Cedar City, Utah 84720 
Telephone: (801) 586-3772 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy 
of the above and foregoing BRIEF OF APPELLANT to Mr, David 
L. Wilkinson, Utah Attorney General, 236 State Capitol Building, 
Salt Lake City, Utah 84114, this 4th day of February, 1988, first 
class postage fully prepaid, 
JAMES L^SHUMATE ^ 
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JAMES L. SHUMATE 
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IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
STATE OF UTAH, ] 
Plaintiff, ] 
vs. ; 
RANDY OWEN PRICE, ] 
Defendant. 
MOTION FOR NEW TRIAL 
) Criminal No. 1123 
COMES NOW James L. Shumate, counsel for the above-named 
Defendant, and moves the Court to Order a new trial in the 
above-entitled matter pursuant to the provisions of 77-35-24, 
Utah Code Annotated, 1953, as amended. This motion is based upon 
the grounds that new evidence has been discovered in the form of 
the Affidavit of Diana L. Hunt which is attached hereto and 
incorporated herein by reference. 




I hereby certify that I mailed a true and correct copy 
of the above and foregoing MOTION FOR NEW TRIAL, to Mr. Keith 
F. Oehler, Chief Deputy Iron County Attorney, P.O. Box 428, Cedar 
City, Utah 84720, this 4th day of September, 1987, first class 
postage prepaid. 
JAte£>L. "srfuMATE 
JAMES L. SHUMATE 
Attorney for Defendant 
110 North Main Street 
P.O. Box 623 
Cedar City, Utah 84720 
Telephone (801) 586-3772 
IN THE FIFTH JUDICIAL DISTRICT COURT. IN AND FOR 
IRON COUNTY, STATE OF UTAH 
STATE OF UTAH, ) 
) AFFIDAVIT IN SUPPORT OF 
Plaintiff, ) MOTION FOR NEW TRIAL 
vs. ) 
RANDY OWEN PRICE, ) 
) Criminal No. 1123 
Defendant. ) 
STATE OF UTAH ) 
: ss. 
County of Iron ) 
Diana L. Hunt being first duly sworn deposes and says: 
1. I am an adult female resident of Iron County, State 
of Utah, over the age of 18 years and competent to testify as to 
the matters set forth hereinafter from personal knowledge. 
2. I personally know one Mike LaPour, the victim in 
the above-entitled case and. have known him since 1983. 
3. At a home in Cedar City approximately 2 weeks after 
Mike LaPour was injured I had a conversation with him. During 
this conversation I informed Mr. LaPour that I had heard that he 
had been stabbed at a party. Mr. LaPour responded that he had 
been stabbed at a party and then pulled up his shirt to diplay a 
scar on his chest and also displayed a scar on his forearm. 
Mr. LaPour then told me that he had been stabbed by lfa black guy 
at a party". 
4. I had been unaware that the above-named Defendant 
Randy Price was being charged or tried for an assault upon Mike 
LaPour and learned of this only after discussing the case with 
Mrs. Price at the American Siesta Motel where we both work. I 
did not meet Mrs. Price until after the trial of Randy Price. 
DATED this day of A^rgxes^—1987, 
/J 
C
 r •>/,,_/,>/ 
DIANA L. HUNT 




Residing at; Cedar City, Utah 
My Commission Expires 
